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The  Recall  of  Constitutional  Safeguards 


Annual  Address  before  the  Oklahoma  State  Bar  Association  at 
Oklahoma  City*  December  29th*  1913. 

By 

Rome  G.  Brown 
Minneapolis*  Minnesota 


Mr.  President  and  Members  of  the  Oklahoma,  State  Bar  Asso¬ 
ciation  : 

I  take  it  that  the  object  of  jour  invitation  to  me  to  speak  here 
odaj  was  the  same  as  that  which  I  had  in  accepting.  The 
nembers  of  the  bar  of  this  great  state  cannot  be  instructed  by 
ne  in  constitutional  law,  particularly  upon  points  which  touch 
he  very  elementary  principles  of  our  system  of  government, 
Lrour  purpose,  my  purpose,  our  common  purpose,  is  to  voice, 
lot  the  one  to  the  other,  but  all  together,  in  this  assembly  of 
awyers,  a  vigorous  protest  against  the  now  prevalent  tea  cli¬ 
ngs  of  the  disciples  of  unrest  who  are  spreading  misinforma- 
ion  about,  and  distrust  and  disregard  for,  our  system  of  gov- 
rnment.  We  are  here  to  protest  against  fallacies  repugnant 
o  our  constitutional  form  of  government. 

It  is  necessary,  therefore,  that  for  a  moment  we  go  back  to 
irst  principles,  to  the  elementary  principles  which  are  the  basis 
f  our  system  of  government  ;  because  it  is  these  elementary 
principles  which  are  disregarded  in  the  attacks  made  by  the 
dvocates  of  judicial  recall  measures. 

As  against  the  established  view,  which  alone  is  consistent 
ith  our  constitutional  democracy,  that  the  judiciary  is  an  in- 
-gral,  separate  department  of  the  government,  with  functions 
he  performance  of  which  make  necessary  its  independence 
■°m  the  will  of  the  sovereign  people,  so  far  as  the  expression 
f  that  popular  will  is  the  expression  merely  of  the  passion, 
him,  or  caprice  of  temporary  or  local  majorities, — it  is  now 
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urged  that  the  theory  of  our  government  and  of  its  administra¬ 
tion,  heretofore  universally  held  and  applied,  has  been  and  is 
wrong.  It  is  asserted  that  judges  and  their  judgments  should 
be  subservient  to  the  temporary,  changing  opinions  of  the  elec¬ 
torate,  and  should  be  the  means  merely  of  carrying  out,  here 
and  there,  and  now  and  then,  the  arbitrary  will  of  popular  ma¬ 
jorities.  It  is  now  claimed  by  many  that  the  judiciary  as  a 
whole,  and  that  any  judge  as  a  member  of  the  judicial  depart¬ 
ment,  should  at  all  times  be  answerable,  directly,  to  a  ma¬ 
jority  of  those  voters  who  chance  to  pass  upon  the  question, 
for  a  failure  to  recognize  and  to  enforce  the  temporary  popular 
will,  however  changing  and  however  vacillating  or  contradic¬ 
tory,  as  the  paramount  will, — statutes,  express  constitutional 
provisions  and  the  fundamental  law  of  property  and  personal 
rights  to  the  contrary  notwithstanding.  The  issue  with  which 
we  are  confronted  is  not  merely  that,  of  remodeling  an  indepen¬ 
dent  judge  into  a  servile  tool  of  popular  passion;  it  does  not  in¬ 
volve  merely  the  divesting  of  the  judiciary  as  a  whole  of  all 
its  essential  functions,  established  in  the  judicial  department 
as  an  essential  feature  of  our  form  of  constitutional  democracy. 
The  issue  is  not  merely  between  the  preservation  of  our  con¬ 
stitution  in  its  present  form  and  replacing  it  with  another  and 
different  form  of  fundamental  law.  The  issue  is,  shall  ours  re- 
main  a  democracy  with  a  constitution  protective  of  the  life,  i 
liberty  and  property  of  the  citizens  who  live  under  it,  or  shall 
we  have  a  system  of  government  without  any  constitutional  pro- : 
tection?  The  attacks  which  are  being  made  are  direct  attacks  I 
upon  constitutional  government.  They  are  attacks  upon  every 
safeguarding  feature  deliberately  written  into  our  constitution 
and  without  which  it  ceases  to  have  any  practical  efficacy. 

The  judicial  recall,  as  at  present  proposed,  whether  in  the 
form  of  recall  of  judges  or  of  judicial  decisions,  would  be  in 
essence  and  in  effect  a  recall  of  constitutional  safeguards. 

A  Heresy  Against  Constitutional  Government. 

This  antiquated,  but  now  revived,  doctrine  of  recall  is  a 
heresy  against  constitutional  government.  It  is  an  instrument 
and  a  part  of  the  propaganda  of  socialism,  as  I  shall  more  fullj 
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show.  The  fact  that  it  is  such  heresy  is  not,  however,  in  itself 
a  sufficient  answer  upon  the  merits.  The  time  has  passed  for 
mere  indulgence  in  derision,  for  the  mere  hurling  of  epithets, 
or  for  the  mere  fulmination  of  phrases  and  terms.  The  time 
has  passed,  too,  when  we,  the  lawyers  of  the  land,  can  sit  inert 
and  complacently  view  the  advocacy  of  the  judicial  recall  mere¬ 
ly  as  the  work  of  vagarists,  and  depend  upon  the  traditional 
good  sense  of  our  citizens  to  detect  ultimately  the  dangers  of 
the  present  agitation.  The  questions  involved  have  become  pres¬ 
ent,  vital,  living  issues.  They  are  questions,  not  of  politics, 
not  of  parties,  not  of  persons,  but  of  the  science  of  government. 
We  should  study  them  free  from  partisan  bias,  as  students  of 
history,  of  government,  and,  above  all,  as  students  of  the  law. 
We  should  advocate  in  public  and  in  private  the  conscientious 
and  deliberate  conclusions  to  which  we  come.  We  should  help 
Leach  those  who  are  less  informed;  we  should  rouse  to  conviC' 
ion  and  stir  to  active  co-operation  all  men,  and  particularly 
hose  of  our  profession,  in  unmasking  this  subtle  and  dangerous 
uilacy  before  the  citizens  of  this  republic  of  whose  rights  and 
liter  ests  it  is  ultimately  subversive.  In  doing  so  we  should  be 
ictuated  by  no  motive  or  purpose  other  than  to  perform  con¬ 
scientiously  the  duty  which  rests  upon  us  as  citizens  and  as 
awyers. 


Our  Constitutional  Safeguards. 

Return  with  me  for  a  moment  to  a  few  elementary  facts.  In 
nth  federal  and  state  constitutions  are  express  written  restric¬ 
ts  upon  the  power  of  legislatures,  restrictions  which  were 
dopted  to  protect  the  property  and  liberty  of  citizens  and  to 
revent  confiscation  and  oppression  by  mere  Vote  of  temporary 
lajorities.  In  order  to  prevent  local  abuses  by  legislative 
aactment,  the  safeguards  of  liberty  embodied  in  the  federal 
institution  were  made  the  supreme  law  of  the  land,  controlling 
re  acfi°n  of  all  courts,  federal  and  state.  It  was  directly  and 
xpressly  provided  in  Section  9,  Article  I,  against  the  suspend¬ 
ing  of  the  privilege  of  the  writ  of  habeas  corpus  and  the  passing 
I ;  bllls  of  attainder  or  ex  post  facto  laws,  against  the  levying  of 
^proportionate  taxes  and  of  duties  upon  articles  exported 
Ltween  these  states prohibiting  any  state  from  enforcing  any 
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law  impairing  the  obligation  of  contracts  and  from  levying  any 
impost  or  duty. 

The  same  supreme  law  prohibits  the  Congress  from  interfer¬ 
ing  with  the  establishment  and  free  exercise  of  religion,  with 
freedom  of  speech,  and  of  the  press,  or  the  right  of  people 
peaceably  to  assemble  and  to  petition  for  redress  of  grievances; 
against  the  quartering  of  soldiers  in  any  house  without  the 
consent  of  the  owner,  the  violation  of  the  security  of  person 
and  property  against  unreasonable  searches  and  seizures  with¬ 
out  warrants  properly  verified  and  issued,  depriving  any  person 
of  his  life,  liberty,  or  property  without  due  process  of  law, 
and  the  taking  of  private  property  for  public  use  without 
compensation;  and  insuring  the  right  of  trial  by  a  jury  for 
criminal  prosecutions  and  the  protection,  of  the  accused  against 
arbitrary  and  illegal  punishment,  the  prohibition  of  slavery 
or  involuntary  servitude  at  any  place  within  the  jurisdiction 
of  the  United  States;  and  further  prohibiting  any  state  from 
making  or  enforcing  any  laws  which  shall  abridge  the  privileges 
or  immunities  of  citizens  of  the  United  States,  or  which  shall 
deprive  any  person  of  his  life,  liberty  or  property  without 
due  process  of  law,  or  from  denying  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the  law;  and  prohibit¬ 
ing  either  the  United  States  or  any  state  from  denying  or 
abridging  the  rights  of  citizens  on  account  of  race,  color,  or 
previous  condition  of  servitude. 

These  and  similar  limitations  in  our  constitutions,  state  and 
federal,  are  the  safeguards  of  life,  liberty  and  property,  express¬ 
ly  written  into  our  fundamental  law.  In  the  fact  that  they  are 
expressed  as  definite  constitutional  provisions  lies  the  peculiar 
efficacy,  the  characteristic  safeguarding  features  of  our  con-' 
stitutional  government,  which  distinguish  it  from  the  unlim¬ 
ited  constitutions  of  the  past  and  have  made  it  the  scientific ; 
model  for  all  the  modern  world.  It  is  these  features  which 
have  saved  our  republic  from  the  disasters  invariably  re¬ 
sulting  to  the  pure  or  unlimited  democracies  of  history.  They  > 
have  effectively  safeguarded  individuals  and  minorities  against 
the  oppressions  of  a  tyranny  of  democracy.  It  is  these  safe 
guards  which  make  ours  a  government  of  laws  instead  of  a 
government  merely  of  men. 
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Bead  and  consider  these  limitations.  Take  any  one  of  them, 
and  as  an  individual,  ask  yourself  seriously  the  question  whether 
you,  yourself,  from  considerations  of  your  own  selfish  interest, 
would  willingly  and  deliberately  hazard  the  risk  of  giving  up 
forever  the  safeguard  to  your  life  and  liberty  expressly  vouch¬ 
safed  by  the  protective  provisions  thus  established  as  the  law 
of  the  land,  which  no  legislature  and  which  no  majority  of  the 
people  may  ever  capriciously  set  aside.  If  yon  happen  to  feel 
no  selfish  need  of  such  protection,  then  consider  the  question  as 
one  touching  your  own  posterity,  or  as  one  concerning  the  entire 
citizenship  of  this  republic  and  those  who  shall  come  after 
them,  and  at  the  same  time  concerning  the  very  integrity  of  the 
government  under  which  you  and  yours,  and  they  and  theirs, 
iare  to  live.  Not  until  you  have  brought  yourself  to  the  con- 

I elusion  that,  not  merely  one  or  a  few  of  such  limitations,  but 
?ach  and  all  of  them,  without  exception,  are  unnecessary  and 
inwise,  and  that  they,  each  and  all,  may  at  any  time  be  disre¬ 
garded — not  until  then  can  you  be  a  consistent  supporter  of 
:he  Judicial  Recall.  These  are  questions  which  are,  as  is  the 
question  here  under  consideration,  finally  answered  in  only  one 
vay  by  any  citizen  who  has  calmly  considered  all  the  facts  per- 
haining  to  the  issue  and  whose  conclusion  is  the  result  of  cool, 
leliberate  and  impartial  judgment. 

The  Independent  Exercise  of  Judicial  Functions  the  Safe¬ 
guard  of  Constitutional  Safeguards. 

Our  fundamental  law  makes  the  enforcement  of  these  consti- 
utional  safeguards  the  primary  function  of  the  judiciary,  fed¬ 
eral  and  state.  As  said  by  Chief  Justice  Marshall : 

“The  powers  of  the  legislature  are  defined  and  limited; 
and  that  those  limits  may  not  be  mistaken  or  forgotten  the 
Constitution  is  written.  To  what  purpose  are  powers  lim¬ 
ited,  and  to  what  purpose  is  that  limitation  committed  to 
writing,  if  these  limits  may,  at  any  time,  be  passed  by  those 
intended  to  be  restrained?  *  *  *  A  legislative  act  con¬ 
trary  to  the  Constitution  is  not  law.”1 

It  is  urged  by  the  socialists  and  by  their  coadjutors,  the  ad- 
ocates  of  the  judicial  recall,  that  this  decision  by  Chief  Jus- 

•1  Marbury  y.  Madison,  l'Cranch.  368,  388. 
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tice  Marshall  was  a  usurpation  by,  or  arrogation  to,  the  courts 
of  a  power  not  expressed  and  never  intended  to  be  enforced  as 
a  constitutional  judicial  function.  No  better  answer  to  this 
claim  can  be  made  than  the  convincing  arguments  of  Marshall 
in  the  case  of  Marbury  v.  Madison.  But  that  this  was  the  in¬ 
terpretation  of  the  constitution,  upon  the  faith  of  which  more 
than  any  other  single  feature  the  original  states  were  persuaded 
to  accept  it,  is  shown  by  the  various  arguments  of  Ellsworth, 
Hamilton  and  others  prior  to  its  adoption.  Hamilton  urged 
in  the  Federalist: 

“There  is  no  liberty  where  the  power  of  judging  be  not 
separate  from  the  legislative  and  executive  power.  *  *  * 
The  complete  independence  of  the  courts  of  justice  is  pe¬ 
culiarly  essential  in  a  limited  constitution.  *  *  *  Limita¬ 
tions  of  this  kind  can  be  preserved  in  practice  no  other  j 
way  than  through  the  medium  of  courts  of  justice,  whose 
duty  it  must  be  to  declare  all  acts  contrary  to  the  com¬ 
mands  of  the  Constitution  void.” 

'nil 

Upon  the  same  ground  Ellsworth,  on  January  7th,  1788, 
urged  the  ratification  of  the  Constitution  upon  the  Connecticut 
convention,  when  he  said : 

“If  the  general  legislature  should  at  any  time  overleap  1 
their  limits,  the  judicial  department  is  a  constitutional 
check.  If  the  United  States  go  beyond  their  powers,  if 
they  make  a  law  which  the  Constitution  does  not  authorize, ! 
it  is  void;  and  the  judicial  power,  the  national  judges,  who  1 
to  secure  their  impartiality  are  to  be  made  independent, 
will  declare  it  to  be  void.  On  the  other  hand,  if  the  States  : 
go  beyond  their  limits,  if  they  make  a  law  which  is  a 
usurpation  upon  the  Federal  Government,  the  law  is  void; 
and  upright  independent  judges  will  declare  it  so.” 


With  the  preservation  of  the  judicial  function  as  so  laid 
down  by  Marshall,  our  Constitution  was  characterized  by  Glad¬ 
stone  as  “the  most  wonderful  work  ever  struck  off  at  a  given 
time  by  the  brain  and  purpose  of  man.”  James  Bryce,  the 
greatest  modern  student  and  authority  upon  constitutional 
government,  terms  ours  “as  the  first  true  federal  state  founded 
on  a  complete  and  scientific  basis.”2 

Upon  this  scientific  basis  of  constitutional  government  nearly  o 

-  1 

2  “Studies  in  History  and  Jurisprudence,”  page  392-. 
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ill  the  constitutions  since  established  have  been  modeled.  So 
he  Constitution  of  the  Swiss  Federation,  enacted  in  1848  and 
imended  in  1874;  the  Constitution  of  Canada,  established  by 
he  British  North  American  Act  of  1867;  the  Constitution  of 
he  North  German  Federation  in  1866,  enlarged  into  that  of 
lie  German  Empire  in  1871;  and  in  1901  the  Constitution 
tdopted  by  Australia;  and  subsequently  in  South  Africa.  Then 
here  are  the  federated  states  in  Central  and  South  America, 
riiich  have  been  successful  to  the  extent  only  that  the  safe- 
;uards  of  their  constitutions  have  been  enforced.  Mexico  has 
►ecome  in  fact  a  government  merely  of  men ;  for  there  the  law 
s  not  supreme.  If  we  intend  to  replace  the  supremacy  of  the 
aw  with  a  government  merely  of  men,  with  danger  of  like  re- 
ults,  let  us  follow  the  judicial  recall  idea  and  destroy  the  pro¬ 
active  features  of  our  fundamental  law.  While  among  these 
aodern  constitutions  there  is  a  difference  in  the  application  of 
tie  judicial  function,  it  is  significant,  as  stated  by  Prof.  Jud- 
an,  that  wherever  English  law  or  English  traditions  prevail, 
the  tendency  is  towards  the  adoption  of  the  American  prin- 
iple  of  determining  by  judicial  authority  the  question  neces- 
irily  involved  in  the  enforcement  of  the  written  constitution 
f  a  federal  state. ”3 

he  Judicial  Recall  is  a  Recall  of  Constitutional  Safe¬ 
guards. 

Our  constitutional  safeguards  are,  as  stated  by  Marshall,1 
erely  “absurd  attempts”  to  provide  necessary  protection  to 
fe,  liberty  and  property,  unless  there  is  a  recognized  power  of 
iforcement.  This  can  be  only  through  the  judiciary,  federal 

I  id  state,  upon  whom,  by  the  express  terms  of  the  federal  con- 
itution,  is  enjoined,  under  oath,  the  duty  of  enforcing  these 
potective  provisions  as  the  supreme  law  of  the  land.5  This 
ity  cannot  be  fulfilled  except  through  judges  whose  indepen¬ 
dence  and  freedom  from  direct  attack  by  local  or  temporary 
ajorities  are  assured.  This  duty  cannot  be  performed  if.judi- 
•al  decisions  are  made  subject  to  appeal  before  a  mass  meeting 

«  The  Judiciary  and  the  People”  by  Frederick  N.  Judson;  Yale  University  Press, 

-lo;  pp.  <8,  81. 

4  Marbury  y.  Madison,  1  Cranch.  368,  388. 

5  U.  S.  Constitution,  Article  VI. 
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of  the  authors  of  the  legislation  passed  upon.  The  Recall  ofj 
Judges  is  a  direct  attack  upon  their  independence,  and,  there¬ 
fore,  an  indirect  attack  upon  constitutional  safeguards.  The! 
Recall  of  Decisions  is  a  direct  attack  upon  the  essential  func¬ 
tions  of  the  judiciary  itself.  It  is  a  recall  of  the  very  keystone! 
feature  of  our  system  of  government.  It  is  a  direct  recall  ofj 
constitutional  safeguards.  The  Decision  Recall  leaves  to  the 
whim  or  caprice  of  a  local  or  temporary  majority,— not  of  thij 
entire  electorate  but  of  those  who  take  a  notion  to  pass  upon  the 
question,  which  in  most  instances  is  a  small  minority,— not  any 
consistent  change  or  amendment  of  constitutional  law,  but  the 
question  of  its  temporary  or  local  suspension  or  application 
It  permits  and  encourages  the  enforcement  of  arbitrary,  indi; 
vidual  or  class  distinctions.  It  violates  every  theory  of  orn 
system  of  government.  As  said  by  ex-President  Taft : 

“It  is  not  alone  the  popular  control  of  laws  and  execuM 
tive  action  that  gives  a  democracy  strength  and  long  life 
It  is  its  capacity  to  do  justice  to  the  individual  and  the 
minority.  Lack  of  this  is  what  destroyed  ancient  democra 
cies  What  preserves  ours  are  those  self-imposed  popula 
restraints  and  practical  means  for  enforcing  them  tha 
keep  the  course  of  the  majority  of  the  controlling  electO; 
rate  just  to  all  and  each  of  the  people. 

The  Judicial  Recall  is,  therefore,  repugnant  to  our  syster 
of  constitutional  democratic  government.  It  is  not  progressive 
It  is  not  constructive.  It  is  not  remedial.  It  is  reactionar 
and  destructive.  It  is  subversive  of  our  constitution,  of  th 
government  established  under  it,  of  every  element  of  protectio 
now  vouchsafed  to  our  citizens  with  respect  to  their  lives  an 

their  property. 


The  Recall  Epidemic. 

Beginning  with  the  local  adoption  of  the  Recall  of  Judge 
in  Oregon  in  1908,  and  followed  later  by  the  adoption  in  Cal 
fornia  and  some  other  states  of  similar  measures  for  the  Jud 
cial  Recall,  the  movement  has  become  nation-wide.  Its  sigm 
cance  and  dangers  are,  in  many  states,  underestimated,  hecam 
here  and  there,  up  to  the  present  time,  no  special  local  deman 

- T^pular  Government — Its  Essence,  Its  Permanence  and  Its  Perils;”  Tale  Ui 

versity  Press,  1913. 
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for  the  Judicial  Recall  has  shown  itself.  Within  the  past  year, 
lowever,  the  Recall  of  Judges  by  popular  vote  has  been  proposed 
ay  the  Kansas  legislature  for  adoption  by  the  people.  In  Ar¬ 
kansas,  a  constitutional  amendment  for  the  Recall  of  Judges, 
nitiated  by  the  people,  was  passed  at  the  1912  election,  but 
Ivas  held  by  the  State  Supreme  Court  not  properly  submitted 
and,  therefore,  not  adopted.  A  constitutional  amendment  for 
lie  Recall  of  Judges  has  recently  been  adopted  in  the  States 
)f  Arizona  and  Nevada.  In  Colorado  a  constitutional  aniend- 
nent  has  been  adopted’  not  only  for  the  Recall  of  Judges,  but 
dso  for  the  Recall  of  Judicial  Decisions.  The  Minnesota  leg- 
slature  has  just  proposed  for  adoption  a  constitutional  amend- 
nent  providing  for  the  Recall  of  Judges.  In  many  of  the  forty 
>r  more  state  legislatures  of  1913  measures  for  constitutional 

Iimendments  providing  for  the  Judicial  Recall  were  presented, 
ind  in  some  of  them,  while  not  successful,  received  surprisingly 
trong  support.  In  North  Dakota  the  measure  was  lost  by 
nly  one  vote. 

In  the  recent  Massachusetts  legislature  a  measure  was  pre- 
ented  and  strongly  urged  authorizing  the  Recall  of  Judicial 
lecisions  in  all  cases  when  “a  law  otherwise  duly  enacted  by 
he  legislative  authority  of  the  commonwealth  shall  be  held 
y  the  Supreme  Judicial  Court  to  be  in  violation  of  the  eon- 
titution.”  In  April  last  there  was  introduced  in  the  Congress 
joint  resolution  proposing  to  the  states  the  election  of  all 
ederal  judges  by  vote  of  the  people,  with  a  tenure  of  twelve 
ears,  and  providing  for  a  recall  of  all  judges,  both  of  the  su¬ 
preme  court  and  inferior  courts,  at  any  general  election  at 
rhich  presidential  electors  shall  be  chosen.7  A  senate  joint 
esolution  was  introduced  in  December,  1912,  proposing  a  con- 
titutional  amendment  providing  that  any  decision  of  the  Fed- 
ral  Supreme  Court  declaring  unconstitutional  an  act  of  the 
Congress,  may  be  submitted  by  the  Congress  to  the  electors  and 
liat  by  vote  of  a  majority  of  congressional  districts  and  of  the 
tates,  such  act  should,  notwithstanding  the  decision  of  the 
Supreme  Court,  become  a  law.8 

J  Sm  Hw  Joint  Resolution  26,  63rd  Cong.,  1st  Session,  introduced  April  7, 
*lo,  by  Congressman  Lafferty. 

no8  uenote  Joint  Resolution  142,  62nd  -Cong.,  3rd  Session,  introduced  December  4. 
nz,  by  Senator  Bristow.  For  status  of  Judicial  Recall  in  various  states,  see  1013 
eport  of  American  Bar  Association  Committee  to  Oppose  Judicial  Recall. 
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*  Under  the  recent  Colorado  amendment  a  supreme  court  de-  j 
cision  declaring  unconstitutional  any  state  statute  may  be  made 
ineffective  by  a  majority  of  the  votes  cast  by  state  electors  at 
a  referendum  election  held  to  pass  upon  the  decision  complained  p 
of.  If  the  decision  applies  to  certain  city,  or  city  and  county, 
charter  provisions,  the  decision  may  be  recalled  by  a  majority  1 
of  the  votes  cast  by  electors  of  the  municipality  in  question  at  jf 
a  referendum  election  held  to  pass  upon  such  decision.  Thus,! 
under  the  Judicial  Decision  Recall  in  Colorado,  if  a  city  char¬ 
ter  provision  is  found  to  have  the  effect  to  take  private  prop- 1 
erty  without  compensation,  or  to  impair  the  obligation  of  con¬ 
tracts,  even  in  a  case  in  which  the  city  itself  is  party,  and  the 
court  for  that  reason  declares  the  charter  provision  unenforce-  • 
able,  nevertheless,  a  majority  of  those  voting  at  a  city  election  I 
called  to  pass  upon  such  decision  may,  arbitrarily,  decide 
the  question  as  to  whether  the  decision  shall  be  enforced  or  not. 
This  means  that  those  citizens  who  attend  such  referendum 
election  may,  by  a  majority  vote  of  those  present,  decide  wheth¬ 
er  in  the  particular  case  in  question  the  constitutional  safe-  , 
guards  protecting  rights  of  property  or  of  contract  shall  or  jj 
shall  not  be  enforced ;  and  this,  too,  either  in  favor  of  or  against 
the  city  itself.  A  city  might  decide  one  way  one  day,  and  an¬ 
other  way  another  day,  with  reference  to  the  same  provision. 
One  city  might  decide  one  way  and  at  the  same  time  another 
city  another  way,  with  reference  to  the  same  provision. 

Now,  what  do  you  think  of  the  wisdom  or  sanity  of  those 
pseudo-reformers  who  pretend  to  view  such  processes  of  jug  j 
gling  with  constitutional  safeguards  as  merely  “progressive” 
methods,  as  merely  “a  new  method  of  constitutional  amendment 

by  popular  vote”?9 

It  is  obvious  that  in  Colorado  there  is  established  a  local  op¬ 
tion  with  reference  to  the  suspension  or  application  of  consti¬ 
tutional  safeguards.  The  actual  result  there  is  a  reductio  ad 
absurdum  of  the  decision  recall  argument. 


A  „  4v+.  i,„  tit™  Lewis  Dean  Pennsylvania  Law  School,  Annals  Ameri-I 

Decision  Recall. 
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How  the  Poison  Works. 

This  nation  is  now  afflicted  with  a  widely  spreading  plague 

of  misinformation,  of  a  poisoning  of  the  public  mind  against  the 

wery  safeguards  of  our  free  institutions.  A  deadly  infection 

works  upon  the  misguided  prejudices  and  discontents  of  the 

* 

dements  of  unrest.  This  infection  is  fertilized  and  spread  by 
certain  classes  of  citizens  who  have  become  purveyors  of  error 
and  all  of  whom  are  shouting  for  the  judicial  recall.  These 
ire,  first,  certain  journalists;  next,  some  sentimental  re¬ 
formers  who  confound  change  with  progress;  then,  those  who 
stand  in  avowed  antipathy,  social  and  political,  with  our  form 
>r  any  form  of  government;  and,  last,  but  not  least,  the  self- 
exploiting  political  malcontent  whose  watchword  is  to  “smash 
hings.” 

Muckraking  J ournalists. 

Muckraking  has  become  among  journalists  a  vocation,  even 
i  profession.  A  once  well-known  monthlv  maoazine,  which 
ome  of  vou  may  remember  even  in  these  days  of  its  obscurity 
s  “Pearson’s  Magazine,”  has  been  exploiting  in  its  columns 
uring  the  past  summer  such  unwarranted  and  dastardly  at- 
acks  upon  our  federal  constitution  that  it  has  successfully 
emonstrated  its  right  to  the  boast  appearing  upon  its  cover 
age, — that  it  prints  stuff  “that  others  dare  not  print.”  Even 
1  this  day  of  sensation-mongers  it  is  probably  true  that  no 
tlier  publication  would  have  had  the  effrontery  to  violate  truth, 

)  shock  all  sense  of  decency,  to  the  extent  that  this  magazine 
as  done.  It  ridicules  the  term  “patriot  fathers”  as  applied 
>  the  framers  of  our  Constitution.  It  brands  them  as  “graft¬ 
’s  who  initiated  and  carried  through  a  change  in  our  system 
-  government  and  framed  and  established  a  constitution,  upon 
plan  which  “was  never  meant  to  bring  about  rule  by  the  peo- 
ie,”  but  which  was  adroitly  put  together  and  the  adoption  of 
hich  was  surreptitiously  and  deceitfully  procured, — all  for 
te  sole  purpose  “to  enhance  the  value  of  their  own  property 
oldings  and  to  tighten  and  increase  the  burden  of  the  shackles 
ihick  theretofore  existed  upon  the  liberty  of  the  common  peo- 
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pie.”  The  Constitution  of  the  United  States,  it  says,  was  made 
for  the  people  “in  the  same  sense  that  sheep-shears  are  made 
for  sheep.  The  gentlemen  who  made  the  constitution  had  sheep  | 
to  shear.”  This  is  the  view  presented  by  a  1913  American  jour¬ 
nal,  and  in  support  of  its  propositions  it  indulges  in  a  mess  of 
misinformation  and  of  garbled  and  distorted  citations  from  au¬ 
thorities  ^ 

Another  unscrupulous  and  despicable  contributor  presented 
some  time  ago  in  another  magazine  ( “Everybody’s,”— it  should 
be  nobody’s)  a  venomous  attack  upon  the  judiciary,  in 
which  he  traduced  individual  judges,  maligned  the  courts, 
and  calumniated  the  entire  judicial  department  by  false 
statements,  by  subtle  innuendos,  which  undoubtedly  brought  | 
conviction  to  the  general  mass  of  unthinking  readers,  but 
which  to  any  discriminating  person  brought  only  the  re¬ 
action  of  an  intense  shock  to  their  sense  of  decency.  The  Ten¬ 
nessee  Bar  may  be  proud  of  the  manner  in  which  one  of  its 
members  paid  his  respects  to  this  “Connolly  person”  journalist, 
and  if  any  of  you  should  wish  to  read  in  print  the  sentiments  of 
protest  which  you  felt  at  the  time,  I  would  refer  you  to  Mr. 
Ewing’s  speech  last  year  before  the  Georgia  State  Bar  Associa- 

tion.11 


High  School  Reformers. 


This  epidemic  of  antipathy  to  established  institutions  has 
also  spread  to  the  high  school,  the  college  of  law,  and  the  uni- 
versify  In  some  instances  scholars  recognized  for  their  learn 
ing  and  research  in  history  and  in  the  science  of  government 
who  even  occupy  positions  as  leading  members  or  heads  of  fac¬ 
ulties,  have  been  drawn  away  from  their  saner  methods  o 
thought,  to  become  by  their  advocacy  of  the  Judicial  Recall  al 
lies  of  the  disrupters  of  our  government.  The  fact  that  sue 
teachers  in  their  former  period  of  sounder  thought  have  ac 
quired  a  large  clientage  of  hearers  makes  their  influence  foi 


10  See  Pearson’s  Magazine,  August,  1913.  a/TutpIi  1012  numbers  of  Every 

S  Articles  by  C.  P.  Connolly  m  Pebruaw  and  March,  M^t£™DBwtag  of  tb 

body's  Magazine;  and  The  Spui  ppornia  State  Bar  Association,  1912. 

Memphis  bar,  annual  address ibeiiue  0f“the  Pennsylvania  Law  School,  in  Aa 

nals^ra^'llsV  Mi*  of  Men V  address  by  Prot.  .Albei 

girimedSi;  Politica/^cierme  rReview?'  Vol.  7,  No.  1,  February,  1913. 
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the  spirit  of  disruption  wide  and  dangerous.  The  fact  that  such 
lapses  from  sanity  on  the  part  of  men  who  are  in  position  to  be 
leaders  of  thought  are  exceptional,  is  counterbalanced  by  their 
extreme  activity  and  persistence  in  error. 

Their  theories,  as  novelties,  are  naturally  enticing  to  the 
youthful  mind.  A  well-known  member  of  the  Ohio  bar,  in  com¬ 
menting  upon  the  subtle  attractiveness  and  danger  of  the  new 
theories,  wrote  to  me  the  other  day,  urging  that  these  modern, 
so-called  progressive,  notions  should  be  met  with  and  argued 
against  as  if  they  were  really  proposed  advances  in  the  science 
af  government.  “We  have,”  he  said,  “too  long  rested  supine  in  the 
relief  that  there  was  no  danger  in  these  attacks  upon  our  system 
)f  representative  government,  with  its  division  of  the  govern¬ 
ment  into  three  branches,  of  courts  into  two,  and  a  written  con- 
,  stitution  created  to  guard  minorities  against  the  temporary  pas¬ 
sions  of  the  majority.  The  wisdom  of  all  these  is  challenged  to¬ 
day;  and  the  bulk  of  our  people,  brought  up  in  the  safety  which 
hese  safeguards  have  afforded,  removed  by  lapse  of  time  from 
Idle  dangers  which  caused  their  enactment,  are  ignorant  of  the 
reason  of  their  well-being.”  He  then  continues : 

“Indeed,  I  think  it  is  necessary  to  go  further  back  in 
the  resistance  of  these  views.  I  recently  attended  the 
graduation  exercises  of  a  high  school  in  a  nearby  munici¬ 
pality,  and  heard  boy  after  boy  deliver  orations,  and  girl 
after  girl  read  compositions,  which  betrayed  that  they  had 
been  taught  as  selfevident  truths  the  incorrectness  of  all 
our  American  views  on  these  subjects.  The  election  of  an 
executive,  composed  of  one  or  more  persons,  unhampered 
by  a  legislative  body,  unhampered  by  any  charter  or  stat¬ 
utory  or  constitutional  restrictions,  or  by  any  court  inter¬ 
ference,  was  bravely  put  forth  as  being  selfevidently  de¬ 
sirable.  They  evidently  reflected  that  which  they  were 
taught,  and  accepted  the  teachings  as  gospel.  They  were 
evidently  without  any  home  teaching  on  the  subject.  The 
gentleman  who  sat  by  me,  a  lawyer,  father  of  two  of  the 
boys  who  graduated,  was  horrorstruck  at  the  principles 
urged  in  his  sons’  orations,  principles  which  he  had  no  idea 
had  been  inculcated  in  the  school.  *  *  *  I  believe  that  our 
institutions  are  now  in  exceedingly  great  peril,  and  that 
it  is  incumbent  upon  all  of  us  to  do  all  that  we  can  to  sus¬ 
tain  them.” 
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An  Instrument  of  Socialism. 

* 

Then  comes  that  class  of  Judicial  Recall  advocates  who  frank¬ 
ly  admit  that  their  social  and  political  creed  is  to  destroy  onr 
constitution  and  our  government,  and  to  do  away  with  all  rights 
of  private  property  and  to  bring  about  a  reign  of  socialism  or  of  j 
anarchy.  It  is  very  significant  that  this  class  of  agitators  are  | 
the  first  organized  advocates  of  the  Judicial  Recall,  which,  they  j 
say,  is  to  be  the  means  by  which  they  are  to  bring  about  dis-  | 
turbances,  disruption  and  disaster  to  any  form  of  government  | 
as  such.  The  modern  advocacy  of  the  Judicial  Recall  measures 
sprang  from  socialism.  The  present  socialist  labor  party  was 
the  first  political  party  in  America  to  demand  the  Recall.  The 
Judicial  Recall  measures  are  essentially  instruments  of  so¬ 
cialism. 

The  leading  organ  of  the  socialists — “The  Appeal  to  (Trea¬ 
son” — speaking  of  the  Judicial  Recall,  says :  j  j 

“It  is  the  means  whereby  the  people  will  be  enabled  to 
inaugurate  Socialism,  and  after  that  is  done  they  may 
secure  democracy  in  industry.” 

Its  advocates,  who  are  such  as  Senator  Bourne,  say  that  the 
“chief  function”  of  these  measures  is  to  “restore  absolute  sov¬ 
ereignty  of  the  people”  and  they  define  sovereignty  as  “the  su¬ 
preme  ruleship.”  Now,  that  is  just  what  the  socialists  say. 
It  is  the  socialists’  platform  which,  after  the  recall  plank,  urges 
'  the  abolition  of  the  power  of  the  courts  to  declare  statutes  un¬ 
constitutional  and  claims  that  this  power  has  been  “usurped” 
by  the  courts.  And  then,  to  leave  no  doubt  of  what  is  meant  by 
the  socialism  which  is  to  be  “inaugurated”  by  means  of  the  Judi¬ 
cial  Recall,  the  same  socialist  platform  declares  that  these 
measures 

“Are  but  a  preparation  of  the  workers  to  seize  the  whole 
powers  of  government  in  order  that  they  may  thereby  lay 
hold  of  the  whole  system  of  socialized  industry  and  thus 
come  to  their  rightful  inheritance.” 

Referring  to  the  results  which  must  follow  upon  the  appli¬ 
cation  of  the  Judicial  Recall,  and  particularly  of  the  Decision 
Recall,  Ex-President  Taft  says : 
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“To  what  would  this  all  necessarily  lead?  To  confisca¬ 
tion  and  then  to  socialism.  Indeed,  it  is  difficult  to  tell 
whether  the  Recall  of  Judicial  Decisions  is  not  as  social¬ 
istic  as  it  is  anarchistic'’13 

Think  of  these  things  when  you  are  told  that  the  functions 
now  exercised  by  our  courts  are  exercised  by  mere  usurpation, 
and  when  you  are  urged  to  wrest  from  the  courts  these  powers 
and  turn  over  to  the  people  the  direct  adjudication  of  consti¬ 
tutional  questions. 

The  Idiosyncrasy  of  Roosevelt. 

The  disgruntled  malcontents,  those  filled  with  greed  for  po¬ 
sition  and  power,  that  class  so  well  described  by  Aristotle, — 
i  these  also  strive  for  novation  and  join  in  the  struggle  for  change 
simply  for  the  sake  of  change,  regardless  of  inevitable  dis¬ 
aster.  Let  me  read  to  you  that  well  known  description  by 
Aristotle  of  that  sort  of  man  who  is  an  antagonist  of 
restraint,  and  particularly  of  constitutional  restraint.  As  I 
read,  note  whether  it  brings  to  your  mind  any  present-day 
advocate  of  the  Judicial  Recall. 

That  species  of  democracy  where  the  people  and  not  the  law 
is  supreme  is,  as  stated  by  Aristotle, 

“produced  by  the  influence  of  the  demagogue.  *  *  * 

A  democracy  of  this  sort  is  analagous  to  a  tyranny, 
The  demagogues  are,  by  referring  everything  to 
the  people,  the  cause  of  the  government  being  administered 
by  popular  majorities,  and  not  according  to  law,  since 
their  power  is  increased  by  an  increase  of  the  power  of 
the  people,  whose  opinion  they  command.  The  demagogues 
likewise  attack  (the  courts  and)  the  magistrates  and  say 
that  the  people  ought  to  decide  ;  and  since  the  people  will- 
ingly  accept  the  theory,  the  power  of  all  the  magistrates 
is  destroyed.  Accordingly,  it  seems  to  have  been  justly 
said  that  a  democracy  of  this  sort  is  not  entitled  to  the 
name  of  a  constitution,  for  where  the  laws  are  not  supreme, 
there  is  no  constitution.” 

This  description  never  applied  to  any  man  of  modern  times 
aore  fittingly  than  to  that  ex-prbsident  who  fulminates  his 


13  Popular  Government,  supra,  page  180. 
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insidious  attacks  upon  our  constitution,  sometimes  before 
the  public  at  home,  then  from  the  jungles  of  Africa,  and 
who1  is  now  telling  the  citizens  of  the  South  American  repub-  j 
lies  whose  governments  are  modeled  upon  our  own,  that  our  j 
constitutional  system  of  government  is  wrong  and  that  the 
prime  function  of  our  courts  is  performed  only  through  usur-  | 
p  at  ion  of  judicial  powers. 

Ex-President  Roosevelt  is  not  so  much  to  blame  for  his  j 
vagaries.  The  unfortunate  feature  of  his  theatrical  propa¬ 
ganda  is  that  he  has  done  many  good  things  and  spoken  many 
a  wise  lesson,  and  thereby  established  himself  as  a  prophet 
among  great  masses  of  the  people.  Rut  he  is  a  prophet  gone 
wrong.  He  remains,  however,  even  in  error,  energetic,  per- 
sistent  and  resourceful.  There  are,  you  know,  as  recognized  ! 
by  physicians,  found  now  and  then  persons  who  have  peculiar  , 
physical  or  psycological  antipathies.  One  may  be  physically  in- 
capacitated  from  assimilating  certain  foods,  or  one  may  be 
mentally  incapable  of  grasping  certain  subjects,  as,  for  instance, 
mathematics.  At  the  same  time  they  may  show  normal,  or 
even  above  normal,  development  and  capacity  in  other  lines. 
Such  persons  are  said  to  have  an  “idiosyncrasy”  for  this  or  that  j 
thing  or  subject,  Now  Roosevelt  has  demonstrated  that  he  is 
afflicted  with  an  incurable  idiosyncrasy  for  all  legal  and  con 
stitutiional  questions.  This  is  the  only  theory  upon  which  we 
can  explain  his  vacillating,  illogical  and  altogether  unsuccess¬ 
ful  attempts  to  reconcile  his  proposition  of  the  Decision 
Recall  with  any  practical,  effective  administration  of  a  con¬ 
stitutional  democratic  government.  He  pretends  to  see  in  the 
Decision  Recall  merely  a  speedier  and  more  effective  method 
of  constitutional  amendment;  although  it  is  a  self-demon¬ 
strated  fact,  shown  by  theory  and  by  experience,  that  the  De¬ 
cision  Recall  means  an  arbitrary  or  local  suspension  or  ap¬ 
plication  of  constitutional  safeguards,  without  preserving 
either  the  elements  of  principle,  of  consistency  or  of  equality. 
He  distorts  and  perverts  the  teachings  of  Lincoln  and  of  all 
the  authorities  upon  the  science  of  government,  and  misreads 
and  misapplies  the  decisions  of  the  Federal  Supreme  Court  at 
the  same  time  that  he  presumes  to  cite  these  as  authorities 
for  the  fallacy  which  he  supports. 
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An  Ally  of  Socialism. 

This  champion  of  the  Judicial  Decision  Recall  expressly 
stated  in  his  Carnegie  Hall  speech  in  1912  that  the  functions 
as  exercised  at  present  by  our  courts  were  those  to  which  they 
were  “entitled”  under  our  constitution.  But  only  the  other 
day  in  his  speech  at  Buenos  Ayres  he  aligned  himself  with  the 
socialists  who  advocate  the  destroying  of  constitutional  safe¬ 
guards  and  then  the  wresting  from  owners  of  all  holdings  of 
private  property.  This  they  justify  on  the  ground,  as  they 
say,  that  the  judicial  power  to  enforce  those  constitutional 
safeguards  was  usurped  by  the  courts  and  that  the  right  of 
private  ownership  of  property  is  a  right  stolen  or  usurped  from 
the  people  as  a  whole;  and  therefore,  they  say,  the  power  of 
enforcement  of  these  safeguards  and  the  right  of  ownership 
of  private  property  are  a  power  and  right  which  neither  any 
citizen  nor  the  entire  citizenship  is  bound  to  respect.  In  his 
Buenos  Ayres  speech  Roosevelt  supported  this  dostrine  which 
is  the  basis  of  Socialism, — when  he  said  that  the  power  at  pres¬ 
ent  exercised  by  our  courts  to  protect  and  preserve  constitu- 

Etional  safeguards  is  a  power  “arrogated”  to  and  usurped  by 
the  courts  themselves. 

His  direct  attack  upon  the  judiciary  is  now  carried  to  the 
extreme  of  the  assertion,  also  made  in  his  Buenos  Ayres  speech, 
that  for  more  than  thirty  years  the  courts  of  this  country  have 
exercised  their  powers  with  “inexcusable  and  reckless  wanton¬ 
ness  on  behalf  of  privilege,”  and  against  the  interests  of  the 
people.  This  statement  is  no  mere  lapse  from  over  enthusiasm, 
for  he  assures  us  that  he  makes  it  “gravely  and  deliberately.” 
We  have  in  him,  then,  an  ex-president  preaching  Socialism. 
For  this  attack  upon  our  judiciary  is  precisely  the  same  as  that 
which  has  been  continuously  for  years,  and  also  “gravely  and 
deliberately,”  made  by  the  Socialists  as  the  basis  for  their  doc¬ 
trine  that  the  Constitution  with  all  its  safeguards  should  be 
wiped  out.  Moreover,  the  instruments  of  destruction  which 
they  advocate  as  the  most  efficient  to  accomplish  this  end  are 
precisely  the  same  Judicial  Recall  measures  that  are  urged 
by  Roosevelt. 
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An  Ex-President's  "My  Remedy.'’ 


Roosevelt  refers  to  the  Decision  Recall  as  a  newly  discovered 
remedy, — as  “My  Remedy/’ — although  it  was  thoroughly  dis¬ 
cussed  and  unanimously  repudiated  in  the  Australian  Constitu¬ 
tional  Convention  ten  years  before,  evidently,  he  ever  heard  of  it. 

It  was  rejected  as  manifestly  inconsistent  with  and  repugnant 
to  a  constitutional  form  of  government;  and  this,  too,  at  the 
same  time  that  the  enlightened  and  progressive  people  of  that 
entire  continent  adopted  a  constitution  modeled  in  all  its  essen¬ 
tial  features  upon  that  of  this  country.14 

In.  an  editorial  in  the  Outlook  of  August  31,  1912,  Mr.  Roose¬ 
velt  cites  the  Legal  Essays  of  James  B.  Thayer,  who,  in  his| j 
lifetime,  was  professor  in  the  Law  School  of  Harvard  Uni¬ 
versity  ;  and  implies  that  Prof.  Thayer  is  authority  in  favor 
of  the  Judicial  Decision  Recall.  He  refers  to  Prof.  Thayer  as 
“Dean”  Thayer,  although  Prof.  Thayer  was  never  dean.  That  !| 
position,  however,  is  now  occupied  by  Prof.  Thayer’s  son,  Ezra 
Ripley  Thayer,  who,  in  a  recently  published  article,  which  is 
a  most  scholarly  and  convincing  discussion,  has  met  and  an 
swered  all  the  essential  arguments  advanced  for  the  Recall  of  ; 
Judicial  Decisions  and  has  proven  that  Mr.  Roosevelt  has  again 
indulged  in  an  erroneous  citation  of  authority.10  Dean  Thayer 
says,  after  reviewing  Prof.  Thayer’s  teachings: 

'“Such  things  as  Mr.  Roosevelt’s  proposal  and  the  state 
of  public  feeling  from  which  it  sprung  are  the  precise  evils 
against  which  Mr.  Thayer’s  warnings  were  directed.  . 

Among  the  evils  which  such  judicial  action  brings  m  its 
train  is  suspicion  of  other  decisions  involving  no  such  error 
and  needless  attacks  on  our  constitutional  system  to  secure 
ends  attainable  by  means  now  at  hand.  .  These  are  to  e 
expected  from  ardent  reformers  distinguished  for  courage 
and  acuteness  rather  than  sanity  or  patience,  whose  lack 
of  training  in  the  law  leaves  them  unaware  of  the  flexibility 
and  scope  of  our  existing  constitutional  machinery 

Under  the  proposed  system,  the  form  of  a  constitutional 
limitation  remains,  but  it  is  binding  only  to  such  an  extent 
and  in  favor  of  such  persons  as  the  majority  of  voters 


- iTkfe  address  on  “Constitution  and  Courts”  by  Justice  Rousseau  A.  Burch,  of 

the  Kansas  Supreme  Court.  March  ao,  Wiz.  Ripley  Thayer,  Dean  of  the  Law 

of  Marcb- 1913;  publlshed 

as  S.  D.  28,  63rd  Cong.,  1st  Session. 
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may  choose.  The  citizen  thus  lias  no  rights  which  the  legis¬ 
lature  and  the  majority  acting  together  are  bound  to  re¬ 
spect.” 

There  is  no  excuse  or  necessity  in  this  country  for  the  Recall 
of  Decisions.  One  of  the  chief  arguments  for  its  adoption  is, 
that  there  is  at  present  no  appeal  to  the  Federal  Supreme 
Court  from  the  decisions  of  state  courts  invalidating  statutes 
on  the  ground  that  they  are  repugnant  to  the  federal  constitu¬ 
tion,  but  that  such  appeal  lies  only  when  state  courts  uphold 
state  statutes  against  the  claim  that  they  are  unconstitutional. 
This  deficiency,  which  has  been  long  recognized,  can  be  easily 
mred  by  changing  the  Judiciary  Act,  which  it  is  within  the 
power  of  the  Congress  to  do;  and  such  change  is  favored  by  the 
American  Bar  Association  and  by  lawyers  generally. 

So  far  from  being  new,  the  Judicial  Recall  is  in  fact  a  mere 
^eiic  of  antiquity,  which,  whether  in  the  form  of  arbitrary 
istracism,  as  in  ancient  Athens,  or  in  the  arbitrary  power  over 
:he  judges  once  exercised  by  the  sovereign  in  England,  has  been 
diminated  as  unworkable,  dangerous  and  subversive  of  the 
latural  and  inalienable  rights  of  person  and  of  property  recog- 
lized  and  protected  in  every  enlightened  government,  and  in 
>rder  to  vouchsafe  which  protection  the  safeguards  of  our  con¬ 
stitution  were  made  express  and  definite.16 


Instances  of  Resulting  Abuses. 

Examples  are  apparent  of  the  disasters  which  .might  result 
rom  the  application  of  the  Judicial  Recall.  Take  the  well 
mown  constitutional  provision  of  the  federal  and  all  state  con- 
titutions  that  private  property  shall  not  be  taken  for  public 
ise  without  compensation.  Under  the  present  system,  any 
tatute  which  had  this  effect  would  be  declared  invalid  by  the 
ourts.  By  the  Recall  of  Decisions,  this  constitutional  safeguard 
ould  be  eliminated  by  a  mere  vote  of  the  people  at  any  time  and 
inder  any  circumstances.  ‘They  could  vote  if  they  chose  that 
11  railroads,  or  any  particular  railroad,  that  all  lands  or  any 
♦articular  pieces  of  land,  or  that  all  property  or  any  propertv 

16  “Legal  Antiquities,”  by  Edward  J.  White,  F.  H.  Thomas  Law  Book  Co.,  St. 

^^iiSj  iMo.j  lyio. 
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now  held  in  private  ownership,  could  without  compensation,  be 
confiscated  to  the  state  for  general  public  benefit  and  even  for, 
general  distribution. 

Take  another  instance.  The  Bills  of  Eights  in  our  constitu¬ 
tions  prohibit  the  interference  with  the  establishment  and  free: 
exercise  of  religion.  If  any  community,  whether  it  be  a  city, 
county  or  state,  should  attempt  to  place  undue  restraint  or 
burdens  upon  one  religious  sect  as  against  another  by  a  statute 
acceptable  to  a  majority,  such  statute  would  be  invalid.  Thus, 
religious  liberty  is  now  vouchsafed  to  every  individual  and  to 
every  community  and  the  preservation  of  such  safeguard  is 
insured  so  long  as  constitutional  provisions  are  free  from  the 
results  of  temporary  or  local  prejudice  of  this  or  that  com-J 
munity.  But  this  protection  is  swept  away  by  the  application 
of  the  Judicial  Recall.  If  the  constitutional  provision  may  be 
suspended  or  disregarded  at  any  time  or  place,  or  as  to  any 
particular  statute,  by  a  mere  majority  vote,  then  any  locality, 
where  a  majority  of  the  voters  may  happen  to  be  of  one  religious 
sect,  may  pass,  either  by  direct  initiative  or  by  their  legislature 
a  statute  oppressive  of  the  minority  and  the  same  majority  by 
popular  vote  are  given  the  power  to  say  that  the  constitutional 
prohibition  shall  be  ignored  as  to  such  statute. 

Accordingly,  whether  it  be  a  question  of  protection  of  re 
ligious  freedom  or  of  the  protection  of  the  property  or  liberti 
of5  persons,  each  and  all  such  provisions  may,  under  the  Recal 
of  Decisions,  be  ignored  by  the  arbitrary  will  of  a  local,  tern 

porary  majority. 

These  are  practical,  probable  abuses.  The  possible  abuses  an 
unlimited ;  for  the  very  essence  of  the  proposition  is  to  do  aw  a; 
with  restraint  and  with  safeguards,  and  to  make  the  statute 
making  power  identical  and  coincident  with  the  power  to  de 
clare  its  validity  and  to  compel  its  enforcement. 

The  Fallibility  of  Popular  Majorities. 

The  question  involved  is  not  whether  the  courts  make  mb 
takes'.  The  question  is,  Is  it  safe  to  deprive  the  courts  of  thei 
functions  and  to  turn  them  over  to  the  direct  vote  of  ms 
j unities?  Whether  it  be  true  or  not  that  the  public  would  b 


21 


cautions  and  discriminating  in  the  exercise  of  this  power,  the 
fatal  objection  to  it  is,  as  well  stated  by  Prof.  Judson,  “not 
that  the  people  would  necessarily  be  unwise  in  its  exercise, 
but  because  its  existence,  whether  exercised  or  not,  would  be 
fatal  to  the  independence  of  our  judges.”17 

Speaking  of  the  application  of  the  Recall  to  the  Judiciary, 
President  Lowell,  of  Harvard,  an  eminent  authority  upon  the 
history  and  science  of  government,  says : 

“If  a  judge  is  intended  to  render  decisions  that  will  be 
approved  by  the  people  at  large,  then  he  ought  to  be  re¬ 
called  if  he  fails  to  do  so;  but  if  his  function  is  to  ad¬ 
minister  justice  without  fear  or  favor,  the  recall  is  as 
much  out  of  place  as  the  decision  of  lawsuits  by  a  mass 
meeting  of  citizens.  The  laws  that  he  applies  ought  to 
be  consonant  with  public  opinion,  but  he  ought  to  decide 
cases  according  to  his  concience.  If  he  is  incompetent, 
corrupt,  or  in  any  way  unfit  for  his  high  office,  he  ought 
to  be  impeached  or  removed  after  trial  or -hearing.”18 

It  is  often  answered  that  the  good  sense  of  the  people  at  large, 
us  evidenced  by  their  voice  at  the  polls,  may  be  safely  relied 
lpon.  This  was  not  the  judgment  of  the  framers  of  our  con¬ 
stitution  ,  for  it  was  to  protect  against  the  probable  and  possi- 
)le  errors  of  temporary  majorities  that  safeguards  were  written 
nto  the  constitution.  Why,  up  in  Minnesota,  two  years  ago, 
he  country  members  of  the  legislature  caused  to  be  submitted 
o  the  voters  of  the  state  a  constitutional  amendment  providing 
hat,  regardless  of  population,  certain  city  districts  should  not 
)e  allotted  a  number  of  senators  in  excess  of  seven.  This  was 
mown  as  the  “seven  senator”  measure  by  which  it  was  intended 
o  discriminate  in  favor  of  the  country  and  ggainst  the  large 
ities  in  reapportioning  the  legislative  districts  under  the  last 
ensus.  The  two  localities  especially  attacked  were  those  rep¬ 
resented  by  the  two  cities  of  St,  Paul  and  Minneapolis.  Never- 
heless,  at  the  state  election,  the  seven-senator  amendment 
•assed  in  St.  Paul  and  nearly  obtained  a  majority  in  Minne- 
polis.  The  voters  of  those  two  districts  were  of  average  in- 
'lelligence  and  yet  they  voted  in  favor  of  a  measure  directed 

17  The  Judiciary  and  the  People,  supra;  page  182. 

18  “Public  Opinion  and  Popular  Government,”  by  A.  Lawrence  Lowell,  Long- 
ins,  Green  &  Co.,  New  York,  1913,  page  148. 
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especially  against  them.  That  it  was  not  adopted  by  the  entire 
state  was  due  to  the  mere  accident  that  the  country  districts 
happened  to  vote  against  it. 

In  Oregon  the  attempts  at  the  recall  of  officers,  judicial  and 
executive,  have  shown  that  the  real  motive  and  purpose  of  the  I 
recall  have  been  based  upon  sectional  or  partisan  differences, 
and  that,  no  matter  what  the  formal  charges  might  be,  in  most 
instances  the  real  basis  of  the  recall  has  'been  a  prejudice  ar¬ 
tificially  worked  up  against  the  incumbent  and  the  desire  of 
another  candidate  to  take  his  place.19  The  recall,  moreover,  is 
exercised,  as  shown  by  the  W eller  case  in  San  Francisco  and 
in  other  instances,  not  by  a  majority,  but  by  a  small  minority 
of  the  voters.  This  so-called  “progressive”  measure  has  brought 
us  back,  in  all  states  where  the  recall  has  been  applied,  to  the 
evils  experienced  in  ancient  Greece,  as  described  by  Aristotle, 
under  the  old  system  of  ostracism  by  popular  vote,  in  exercis¬ 
ing  which  the  people  “did  not  look  to  the  interests  of  the  com¬ 
munity,  but  used  ostracism  for  party  purposes.”  As  stated  j 
by  Plutarch20 : 

“The  ostracism  was  instituted  not  so  much  to  punish  the 
offender  as  to  mitigate  and  pacify  the  violence  of  the 
envious,  who  delighted  to  humble  eminent  men,  and  who, 
by  fixing  this  disgrace  upon  them,  might  vent  some  part 

of  their  rancor.” 


The  independence  of  the  judge  should  not  be  assailed  by  mak¬ 
ing  him  at  any  time  directly  controlled  by  or  answerable  to  a 
majority  of  those  who  may  assume  to  pass  upon  him  or  his 
decisions.  The  protective  features  of  our  constitution  should 
not  be  replaced  by  measures  which  allow  the  makers  of  a  stat¬ 
ute  the  privilege  of  dictating  as  to  its  enforcement.  Our  pres¬ 
ent  system  of  government  by  law  should  not  be  replaced  by  a 
system  of  government  by  men.  Judges  should  be  the  independ¬ 
ent  servants  of  the  law.  Judges  and  the  entire  judiciary  should 
be  maintained  and  supported  only  as  servants  of  the  law  ;  their 
persons,  their  office  and  their  decisions  should  be  kept  free 
from  the  influence  of  passion  or  prejudice  ;  much  more  should 
they  be  kept  free  from  the  arbitrary  control  of  temporary  or 


19  “Operation  of  the  Recall  in  Oregon,” 

litical  Science  Review,  February,  1912.  ? 

20  Life  of  Themistocles,  quoted  m  White  s 
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ocal  majorities.  A  judge  should  be  free  to  act  independently, 
jmd,  as  said  by  Chief  Justice  Marshall,  “with  nothing  to  con- 
rol  him  but  God  and  his  conscience.”  He  should  at  all  times 
>e  free  to  heed  the  admonition  given  by  Moses  to  the  Judges  of 
he  Israelites:21 

“Ye  shall  not  respect  persons  in  judgment,  but  ye  shall 
hear  the  small  as  well  as  the  great;  ye  shall  not  he  afraid 
of  the  face  of  man;  for  the  judgment  is  God’s.” 

: 

1  Our  judges  should  be  left  free  to  live  up  to  the  ideal  of  the 
ust  man,  who,  in  the  words  of  Horace,22 

“Firm  in  the  consciousness  of  right,  disdains,  with 
equanimity,  the  frowns  of  a  tyrant  and  the  clamors  of  a 
mob.” 

■ 

Conclusion. 

In  closing,  let  me  say,  gentlemen,  that  I  appreciate  how  little 
here  is  in  what  I  have  said  which  is  new,  or  even  instruc- 
Lve,  to  these  representative  members  of  your  State  Bar.  As 
have  said,  I  am  not  here  to  instruct  you  upon  constitutional 
iw.  A  lawyer  instinctivelv  reads  or  listens  to  the  modern 

Idvocacy  of  the  judicial  recall  with  a  smile  of  contempt  at  the 
fctacks  directly  or  indirectly  made  upon  our  system  of  consti- 
itional  government.  But  the  lawyers  of  this  bar  and  of  the 
ar  of  the  nation  have  been  altogether  too  content  to  pass  by 
lese  attacks  with  only  a  smile,  and  to  view  the  present  agi- 

Iition  for  the  judicial  recall  as  a  mere  wave  of  error  against 
hich  the  ultimate  good  sense  of  the  electorate  would  insure 
ifety.  But  the  average  voter,  even  the  more  intelligent  voter, 
bsorbed  in  his  every  day  profession,  business  or  occupation, 
as,  as  a  rule,  not  the  protection  against  false  doctrines  toucli- 
ig  our  constitutional  system  which  your  training  as  lawyers 
ay  have  given  to  you.  He  has  not  generally  at  his  command 
le  fund  of  knowledge,  somewhat  technical  in  its  nature,  with 
hich  one  having  a  legal  training  meets  and  answers  instantlv 
►  his  own  satisfaction  the  insidious  and  enticing,  but  alto- 
hher  false,  statements  and  innuendoes  which  are  the  instru- 
ents  of  the  propaganda  of  this  fallacy. 

21  Deut.  1,  17. 

22  Odes,  Book  III,  3. 


I 


24 


The  active  opposition  to  this  misleading  propaganda  has  been 
too  much  limited  to  the  forum  of  the  lawyers.  Its  expression 
has  been  confined  too  much  to  the  parlance  of  lawyers.  The 
issues  involved  have  been  viewed  too  much  as  questions  of 
politics  or  of  the  personal  policies  of  advocates.  My  discussion 
before  you  has  been  not  so  much  to  you,  as,  through  you,  to 
the  voting  citizenship.  It  is  our  duty  as  lawyers  to  make  every 
voter  within  our  reach  realize  the  subtle  menace  of  the  ad¬ 
vocacy  of  the  Judicial  Recall,  to  expose  the  arguments  which 
are  advanced  in  its  favor,  and  to  demonstrate  in  a  practical, 
intelligible  way  its  inadvisability  and  its  dangers  to  the  safe¬ 
guards  which  were  established  to  protect  the  rights  of  life, 
liberty  and  property  of  every  citizen.  The  arguments  which 
are  advanced  for  the  judicial  recall,  are,  as  we  well  know,  self¬ 
answering.  But  it  avails  little  that  you  or  I  know  that.  That 
fact  must  be  known  and  recognized  by  the  voters.  They  have 
a  right  to  know  it ;  and  they  have  a  right  to  know  it  from  you. 
It  is  the  duty  of  every  one  of  you,  of  every  one  of  us,  to  see 
to  it  that  the  fact  be  brought  home  to  every  voter,  that  the 
arguments  presented  for  the  judicial  recall  are  pure  fallacies, 
that  these  measures  are  not  progressive,  that  they  are  not 
remedial,  nor  constructive,  but  that  they  are  subversive  of 
every  public  and  private  right  and  interest  which  our  Consti¬ 
tutional  Government  was  established  to  safeguard. 


GENERAL  NOTE. 
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